diecuster 


MOmAr,  FEBilMM  9, 1976 


PART  II: 


FEDERAL 

ELECTION 

COMMISSION 


ADVISORY  OPINIONS 


NOTICES 


FEDERAL  ELECTION  COMMISSION 

[Notice  1976-16] 

ADVISORY  OPINIONS 

The  Federal  Election  Commission  an¬ 
nounces  the  publication  today  of  Ad¬ 
visory  Opinions  1975-91,  1975-94,  1975- 
104,  1975-108,  1975-124,  and  1975-129.  ’ 
The  Commission’s  opinions  are  in  re¬ 
sponse  to  questions  raised  by  individuals 
holding  Federal  office,  candidates  for 
Federal  office  an^i  political  committees, 
with  respect  to  whether  any  specific 
transaction  or  activity  by  such  individual, 
candidate,  or  political  committee  would 
constitute  a  violation  of  the  Federal  Elec¬ 
tion  Campaign  Act  of  1971,  as  amended, 
of  Chapters  95  or  96  of  Title  26,  United 
States  Code,  or  of  Sections  608,  610,  611, 
613,  614,  615,  616,  or  617  of  Title  18 
United  States  Code. 

The  Advisory  Opinions  which  follow 
were  approved  by  the  Commission  at  its 
regular  meeting  of  January  29,  1976, 
which  was  prior  to  the  rendering  of  the 
Supreme  Court  decision  in  “Buckley  v. 
Valeo”  on  January  30, 1976.  The  opinions 
are  published  as  approved  by  the  Com¬ 
mission  although  it  should  be  noted  that 
any  holding  in  any  opinion  that  relates 
to  18  U.S.C.  608(a) ,  608(c)  or  608(e)  is 
modified  by  the  Supreme  Court  decision 
which  held  those  sections  to  be  invalid 
under  the  First  Amendment.  However, 
secti(m  608(c)  was  held  to  be  applicable 
to  presidential  candidates  eligible  and 
applying  for  public  fimds  under  Chap¬ 
ters  95  or  96  of  the  Internal  Revenue 
Code,  Title  26.  U.S.  Code. 

Advisory  Opinion  1975-91 


vention  personnel  of  the  national  party,  urer,  Ken  Pursley  for  Congress  Commit- 
even  though  that  person  is  simultan-  tee.  The  request  was  published  in  the 
eously  a  delegate  or  candidate  to  the  November  4,  1975,  Federal  Register  (40 
convention.  Otherwise,  delegate  and  PR  51357),  and  interested  parties  were 
candidate  expenses  may  be  defrayed  by  given  an  opportunity  to  submit  written 
the  DNC  with  private  funds,  but  the  comments  pertaining  to  the  request.  No 
amount  of  the  private  funds  so  expended  comments  were  received, 
will  count  toward  the  party’s  $2  million  The  requesting  party  seeks  an  advi- 
expenditure  limitation  and  entitlement,  sory  opinion  indicating; 

See  §  120.2(e)  (11)  of  the  proposed  regu-  i-  Whether  a  corporation  which  owns 
lation.  For  example,  if  the  DNC  spends  ^  jestaur^t  may  legally  allow  a  can- 
$250,000  for  delegate  expenses  from  pri-  didate  to  hold  a  ^kteil  party  or  dinner 
vate  fimds,  its  entitlement  to  public  the  resteurant  the  cancfitote  p^s 
funds  and  the  amount  the  DNC  may  the  ^tual  costs  of  such  cocktail  party 

spend  for  other  convention  expenses  will  ... _ , 

be  reduced  by  that  amount  to  $1,750,000.  ,  ^^cther  a  roiroration  may  legaUy 

S'eSiSuro.- 

delegates  to  the  convention,  those  ex-  S-iiaiS’^vSere‘^°ttie”^^^ 

^  such  equipment  and  whether  such 
transactions  would  constitute  contribu- 
under  26  U.S  C.  §  9008(d)  (1) ,  and  torn  ^  by  persons  other  than  cor- 

not  counted  toward  the  national  ^y  s  porations  and; 

expendit^e  limitation  or  agmnst  ite  en-  3  whether  the  performance  of  cam- 
titlement.  See  §  121.5.  The  Commission  paign  work  by  an  employee  of  a  corpora- 
expenditoes  Kuring  normal  working  hours  ^uld 
of  26  U.S.C.  §  9008  are  separate  ^om  constitute  a  prohibited  contribution  by 
expenditures  under  18  U.S.C.  §  608.  Con-  gpch  corporation. 

sequently,  the  reporting  requirements  jjj  response  to  the  first  question,  the 
and  expenditure  limitations  applicable  Commission’s  opinion  is  that  a  corpora¬ 
te  delegate-candidates  outlined  in  Ad-  t^on  which  owns  a  restaurant  may  legally 
visory  Opinion  1975-12  remain  intact  (40  allow  a  candidate  to  hold  a  cocktail  party 
FR  55596,  Nov.  28, 1975) .  or  dinner  at  its  restaurant  but  could  pro- 

Finally,  the  DNC  suggests  that  they  vide  the  restaurant  facilities  and  food 

could  receive  their  full  entitlement  and  and  beverages  therein  only  at  normal 

still  defray  the  expenses  of  delegates  with  comparable  charges.  However,  under  18 

additional  private  funds  if  the  Commis-  U.S.C.  591(e)(5)  discounts  from  the 

Sion  allows  them  the  exception  provided  charges  for  food  and  beverages  not  ex¬ 
in  26  U.S.C.  9008(d)(3).  The  only  way  ceedlng  a  cumulative  value  of  $500  per 

that  a  national  party  may  spend  more  candidate  per  election  may  be  given  so 

EXPENDITURES  BY  THE  DEMOCRATIC  NA-  than  its  limit.  Whether  or  not  the  party  long  as  the  food  and  beverage  are  pro- 

TioNAL  COMMITTEE  AND  OTHER  POLITICAL  acccpts  all,  part,  or  none  of  its  public  vided  at  a  charge  at  least  equal  to  cost. 

COMMITTEES  TO  DEFRAY  EXPENSES  OF  fund  entitlements,  is  if  the  Commission  The  Commission  would  regard  as  cost 

DELEGATES  AND  ALTERNATES  TO  THE  PRES-  determines  Under  section  9008(d)  (3)  the  normal  comparable  charge  for  the 

iDENTiAL  NOMINATING  CONVENTION  that  the  extra  expenditures  are  “due  to  food  and  beverage  less  the  vendor’s 

This  advisorv  oDinion  is  Lssued  under  2  extraordinary  and  unforeseen  circum-  profit.  Since  18  U.S.C.  610  generaUy 

TT r  A^7f  in  ^  o  stances.”  Congressional  intent  indicates  prohibits  corporations  from  making  con- 

hv  QhoiHnn  onhon  nn  nf  ^hat  such  exccptioiK  would  be  made  tributions,  the  restaurant  may  give  the 

“only  in  cases  in  whict  events  of  a  catas-  described  discounts  only  to  the  extent  of 
(DNPi  whirh  was  niihiiahe^^oB  trophic  nature  Overwhelmingly  imperil  a  cumulative  value  of  $500  for  each  elec- 

the  Operation  of  a  presidential  nomi-  tion  and  each  candidate  to  whom  the 

nating  convention”.  H.  Rept.  1239,  93d  food  and  beverages  are  sold.  The  candi- 

wlrp  Cong.,  2d  Sess.  34  (1974) .  date  must  report  all  pavmente  for  food 

Based  on  this  Statutory  language  and  and  beverages  under  2  U.S.C.  434. 
history,  the  Commission  does  not  at  this  Wtth  regard  to  the  second  question 
The  DNC  wishes  to  know  under  what  time  consider  the  impecunious  status  of  raised,  in  the  request,  the  Comrnissron 
circu^m;^  coffi^e^e^es  of  II^  delegates  to  faU  within  the  exception  of  would  advise  that  the  provteion  to  the 
ga^Tnd  alter^at^DSwctoatini  in  toe  “unforeseen”  or  “catastrophic”.  candidate  of  the  use  of  equipment  such 

«rp!f^p«Hoi  h!  Finally,  the  Commission  is  of  the  opin-  as  typewriters,  copying  equipment  and 

ion  that  any  reference  in  this  advisory  airplanes,  at  cost  would  constitute  an  in- 
defrayed  by  either  toe  DNC  or  state  and  to  “delegates”  is  equally  ap-  kindcontribution.Theterm“contribu- 

local  party  committees  without  violating  „  vv  \  «  cm  3  h  4c  9  tt  <5  r*  a’^UpI  n  1  and 

26  U.S.C.  9008.  On  January  15,  1976,  toe  to  alternat^  tion  2  U.S.C.  431(e)^(l)  ^d 

r</%m».4cc<nn  This  advisoiw  opinion  is  issued  on  an  18  U.S.C.  591(e)(1)  as  a  gux, 

wnwStiwf  fw  tJSr  “terim  basis  pending  final  promulgation  subscription,  loan,  advance,  or  depict  of 

to  coiSS^  Th^^^^^  by  toe  Commission  of  rules  and  regula-  money  or  anything ‘of  y^ue  •  •  *  ” 

?^ed  Si  uSf  ^visTJl  oDtoSif  are  tions  or  policy  statements  of  general  ap-  (emphasis  added) .  Smce  toe  equipment 
reached  to  tois  advisory  opinion  are  oji-g^bility  described  in  toe  request  clearly  has  value 

based  upon  toe  provisions  in  that  pro-  PLicaoiiity.  over  and  above  the  cost  of  operating  such 

pc^regi^tions.  Advisory  Opinion  1975-94  equipment,  toe  Commission  would  regard 

The  statute  i^ovides  that  the  DNC  by  candidate  of  out-of-pocket  the  use  of  such  equipment  as  a  contribu- 

m^  not  drfray  toe  expense  of  delega^  costs  of  services  provided  by  cor-  tion,  unless  toe  supplier  is  reimbursed 

PORATION  for  the  nonnal  and  usual  charge.  In  its 

U.S.O.  9003(c) ) .  However,  tiie  DNC  ni&y  ^  T'Mnil&.'t.ioii  on  discloStire  &doD^ 

use  public  funds  to  defray  toe  expenses  This  advisorv  opinion  is  issued  pur-  P  ****^„-^Kac  os  iq7s  thA  rnminission 
of  a  person  who  is  participating  at  the  suant  to  2  U.S.C.  437f  in  response  to  a  ed  on  Nov«nber  25, 1975,  the  Commission 

convention  in  toe  capacity  of  official  con-  request  by  Donald  E.  Knickrehm,  ’Treas-  stated  that: 
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The  usual  aiKl  mxnial  charge  of  any  good 
shall  be  the  retail  price  of  that  good  In  the 
market  frcun  'whl<^  It  ordlnsurlly  would  have 
been  purchased  at  the  time  of  Its  cmstrlbu- 
Uon. 

The  usual  and  normal  charge  of  any  serv- 
ioes,  other  than  those  provided  by  an  un> 
paid  volunteer,  shall  be  the  prevailing  hour¬ 
ly  or  pleoewcH-k  raite  charged  for  such  ssrvlces 
prevailing  at  the  time  such  services  were 
rendered. 

Thus,  for  example,  the  Commission 
would  regard  the  provlskm  of  a  typewrit¬ 
er  to  a  candidate  at  cost  as  an  in-Und 
oontrlbutton  (subject  to  limit  under  18 
n.S.C.  608)  in  the  amount  of  Ihe  differ¬ 
ence  between  the  coat  of  operating  the 
typewriter  and  normal  and  usual  charge 
for  the  rental  of  such  tirpewriter.  Cor¬ 
porations  are  prc^bited  by  18  UJS.C.  616» 
from  making  such  contributions. 

As  to  the  third  question,  the  paymeit 
of  the  salary  or  other  compensation  for 
sendees  to- a  candidate’s  campaign  by 
any  person  other  than  the  candidate  te 
a  contiibution  under  2  U.S.C.  431(e)  (4) 
and  18  UJS.C.  591(e)  (4)  .  Thus,  the  pay¬ 
ment  of  compensaticHi  for  this  purpose 
by  a  corporation  is  also  prohibited  by  18 
XJ.S.C.  610.  However,  the  Commission 
also  concluded  in  its  prtvosed  regulatioi 
on  disclosure  that: 

No  compensation  is  paid:  (1)  To  an 
employee  who: 

(A)  Is  paid  on  an  hourly  or  salaried 
basis; 

(B)  Is  expected  to  perform  duties  for 
an  onidoyer  for  a  particular  number  of 
hours  per  poriod;  and 

(C)  Engages  in  political  activity  dur¬ 
ing  what  would  otherwise  be  a  regular 
wmrk  period; 

if  the  taken  or  rdeased  time  is  made  up 
or  c(Hnpleted  by  that  ^idoyee  within  a 
reasonable  period. 

(ii)  To  an  employee  who  is  paid  on  a 
commissi(m  or  piecework  basis?  or  is  paid 
(mly  for  woilc  actually  performed,  whose 
time  is  considered  the  ^ployee’s  own 
to  use  as  he  or  she  sees  fit  and  who  en¬ 
gages  in  political  activity  during  what 
would  otherwise  be  normal  woiktng 
hours. 

(ill)  Where  the  time  used  by  the  em¬ 
ployee  to  engage  in  political  activity  is 
bona  fide,  although  compensable,  vaca¬ 
tion  time  or  other  earned  leave  time.  Un¬ 
der  these  conditions  and  if  such  swv- 
ices  are  isrovided  <m  a  voluntary  basis, 
there  would  be  no  contributtem  imder  18 
UB.C.  610.  Further,  since  ihe  definitions 
in  2  nB.C.  431  and  18  UJ3.C.  591  are  in 
this  insUmce  parallel,  there  would  be  no 
oontrttnition  fm:  the  purpose  of  the  18 
UJ3.C.  608(b)  limitations. 

This  advisory  fq;>lnion  is  issued  on  an 
interim  basis  only  pending  promulgation 
by  the  Ccanmlsskm  of  rules  and  regula- 
timut  or  policy  statemoiis  of  genand  ap- 
pUcaldliW. 

Advisost  OranoM  1975-104 

PABTimSHIP  AGRKnfBMTS  ALLOCATXirO- 
COHTKlBCmOMS  XQUAIJUT  AMOKG  PAXTinaS 

This  advisory  opinion  is  rendered 
under  2  UB.C.  §  437f  in  response  to  a 
request  submitted  by  Senator  Claiborne 


Pell  vdiich  was  published  in  the  Novem¬ 
ber  12,  1975,  Fedibal  Register  (40  FR 
52797) .  Interested  parties  were  givoi  an 
importunity  to  submit  written  comments 
relating  to  the  request.  One  comment  was 
received. 

Senator  Pell  requests  an  advisory 
opinion  indicating  whether,  in  light  of 
the  C(munission’s  Advisory  Opinion 
197&-17,  a  partnership  may,  by  agree¬ 
ment,  allocate  a  contribution  equally 
among  the  partners  and  not  in  accord¬ 
ance  with  their  partnership  interests.  In 
Advisory  Opinion  1975-17,  the  Commis¬ 
sion  decided  that: 

*  *-  *  when  a  partnership  makes  a  con¬ 
tribution  to  a  candidate  for  Federal  olDce 
It  counts  against  each  individual  partner's 
limitation  under  18  U.S.C.  608(b)  (1)  in  direct 
proportion  to  each  partner’s  share  of  part- 
nrnhlp  proOts  •  •  • 

The  rationale  for  this  decision  was 
that  to  allocate  the  contribution  other¬ 
wise  might  result  in  some  partners  mak¬ 
ing  contributions  in  the  names  of  other 
partners,  which  would  constitute  a  vio¬ 
lation  of  18  U.S.C.  614,  and  might  per¬ 
mit  a  partner  to  indirectly  exceed  his  or 
her  contribution  limitation  under  18 
UB.C.  608.  For  example,  if  a  two  mem¬ 
ber  puinership,  in  which  each  partner 
has  an  equal  shsire,  were  to  make  a  $1,000 
contribution  and  attribute  it  only  to 
partner  A,  partner  B  would  have  made  a 
$500  contributiim  in  the  name  of  part¬ 
ner  A,  since  one  half  of  the  partnership 
funds  b^ng  to  him.  This  situation  could 
be  runedled  by  either  attributing  the 
contribution  equally  between  partners 
A  and  B  or  by  reducing  only  partner  A’s 
share  of  the  partnership  profits  by 
$1,000. 

Thus,  the  Commission’s  opinion  is  that, 
while,  as  was  hdd  In  Advisory  Opinion 
1975-17.  a  contribution  by  a  partnership 
is  genendly  attributable  to  esurh  partner 
in  direct  proportion  to  his  or  her  share 
of  the  partnership  profits,  there  is  no 
reason  why  the  partners  may  not  agree 
to  attribute  the  contribution  otherwise, 
provided  (1)  that  only  the  profits  of  the 
partnms  to  whom  the  contribution  is  at¬ 
tributed  are  reduced  (or  losses  increased) 
and  (2)  that  these  partners’  profits  are 
reduced  (or  losses  increased)  in  the  ex¬ 
act  amoimt  of  the  portion  of  the  con- 
trlbuticm  attributed  to  them. 

This  advisory  opinion  is  issued  on  an 
interim  basis  pending  promulgation  by 
the  Ccxnmission  ot  rules  and  regulations 
or  policy  statonents  of  general  applica¬ 
bility. 

Advisoey  Owwion  1975-108 

EFFECT  of  EXTENOriTTRE  AND  COWTEIBXJTIOir 
PROVISIONS  OF  THE  FECA 

This  advisory  opinion  is  issued  pur¬ 
suant  to  2  U.S.C.  437f  in  response  to  a 
request  submitted  by  the  United  States 
Labor  Party  (hereii^ter  called  “Labor 
Party”).  The  request  was  published  in 
the  December  1,  1975  Federal  Register 
(40  FR  55827).  Intmsted  parties  were 
given  an  opportunity  to  submit  written 
comments  pertaining  to  the  request.  No 
oommoits  were  received. 


The  Labor  Party  states  that  it  is  a 
political  organization  which  runs  can¬ 
didates  for  various  State  and  Federal 
ofBces,  including  the  Presidency  of  the 
United  States.  The  candidates  support 
the  Party’s  Policy  program  and  general 
gcals  regardless  of  the  office  sought.  The 
Party  asks  four  questions  concerning  the 
effect  of  the  expenditure  and  contribu¬ 
tion  provisions  of  the  Federal  Eaection 
Campaign  Act  of  1971,  as  amended,  and 
pertinent  sections  of  Title  18.  United 
States  Code  (“the  Act”)  on  certain 
types  of  puUie  appearances  its  can¬ 
didates. 

The  first  and  third  questiems  ask 
whether  the  Act  is  applicable  to  the 
costs  incurred  by  or  on  behalf  of  Labor 
Party  candidates  for  Federal  office  who 
make  appearances  on  behalf  of  causes 
which  the  request  states  are  “not  di¬ 
rectly  concerned  with  their  electoral 
campaigns.”  The  appearances  are  spon¬ 
sored  by  groups  which  are  not  aflUlated 
with  the  Labor  Party. 

In  regard  to  the  first  and  third  ques¬ 
tions,  costs  incurred  by  Federal  candi¬ 
dates  of  the  Labor  Party  in  making  ncxi- 
party  appearances  may  be  expenditures 
within  the  meaning  of  the  Act  It  is  the 
Commission’s  view  that  appearances  be¬ 
fore  a  substantial  number  of  people  who 
comprise  a  part  of  the  electorate  with 
respect  to  which  the  individual  is  a  Fed¬ 
eral  candidate  are  presumably  made  for 
the  purpose  of  enhancing  the  candidacy. 
Thus,  the  costs  incurred  by  ex’  on  briialf 
of  the  candidate  in  making  such  ap¬ 
pearances  ace  reportable  by  the  candi¬ 
date  as  expoiditures  and  are  subject  to 
the  limitations  and  prohibitions  in  18 
U.S.C.  608,  610,  611.  613.  rt  seq.  There  is 
no  need  to  compute  the  quantity  or  quai¬ 
ls  of  the  infiuence  of  future  voting;  it  is 
the  presumed  purpose  to  influence  the 
nominatiim  or  election  that  contn^  and 
leads  to  the  conclusion  that  expenditures 
have  been  made.  (See  AO  1975-13  (40  m 
36746.  August  21.  1975)  and  AO  1975-20 
(40  FR  45292.  October  1.  1975).! 

The  Labor  Party’s  sccimd  question  con- 
cons  the  treatment  (A  donations  to  or¬ 
ganizations  which  are  not  aflUiated  with 
the  Labor  Party.  Specifically,  If  a  Labrar 
Party  candidate  appears  at  an  evoit 
sponsored  by  an  organisation  which  is 
not  affiliated  with  the  Party  and  if  do¬ 
nations  are  made  by  mem  bos  of  the  au- 
dioice  to  the  spimsorliig  organization, 
are  the  doiations  to  be  considered  as  con¬ 
tributions  by  the  Labor  Party  or  the  can¬ 
didate  to  the  organisation  which  ^n- 
sixed  the  event.  Additionally,  would  the 
erganizatiem  receiving  the  contribution 
be  transformed  into  a  political  commit¬ 
tee  (assuming  the  amount  to  be  in  excess 
of  $1,000)  ? 

As  a  general  matter,  the  Commission 
would  not  view  a  donatlMi  by  a  third 
party  to  an  organization  before  which 
a  Labor  Party  candidate  aivears  as  a 
omtribution  from  the  Party  or  the  can¬ 
didate  to  the  sponsoring  organisation. 
This  conclusion  is  premised  on  the  as¬ 
sumption  that  neither  the  Labor  Party 
or  its  candidate  exercises  any  control  <x 
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has  any  prior  arrangement  with  the 
sponsoring  organization  as  to  the  use  of 
the  donations  received  by  the  sponsoring 
organization. 

Finally,  the  Labor  Party  asks  whether 
it  may  pay  for  the  costs  of  party  ap¬ 
pearances  by  its  presidential  candidate 
having  such  costs  counted  as  expendi¬ 
tures  within  the  meaning  of  2  U.S.C.  431 
(f)  and  18  U.S.C.  591(f). 

The  same  issue  has  already  been  ad¬ 
dressed  by  the  Commission  in  response 
to  an  (pinion  request  by  the  Republican 
National  Conunittee.  (See  AO  1975-72 
appearing  in  40  FR  56588,  De¬ 
cember  3,  1975).  The  Commission  noted 
pertinently: 

It  Is  the  opinion  of  the  c:k>mmisslon  that  a 
political  party  may  designate  any  person  to 
represent  them  at  a  legitimate  party  promo¬ 
tional  event.  If  such  person  Is  a  candidate 
under  the  Federal  Election  Campaign  Act,  as 
amended,  the  Cranmission  will  presume  after 
January  1  of  a  presidential  election  year, 

*  *  *  that  the  candidate’s  appearances  ben¬ 
efit  his  candidacy  directly  and  miist  be 
trea^  as  subject  to  the  provisions  of  the 
FECA,  as  amended.  The  Commission  is  also 
of  the  opinion  that  candidate  appearances  at 
a  legitimate  party  promotional  event,  prior  to 
January  1  of  a  presidential  election  year  are 
party  building  In  nature  and  are  not  Inher¬ 
ently  Intended  to  Influence  the  candidate's 
ncxnination  for  election  to  Federal  office. 
Therefore,  these  appearances  are  not  subject 
to  the  limitations  of  the  FECA,  as  amended, 
as  long  as  they  are  in  compliance  with  the 
guidelines  set  forth  herein. 

*  •  •  *  • 

•  •  •  The  post  January  1  appearances  will 
be  presumed  to  be  candidate-related  and  will 
be  governed  by  the  relevant  portions  of  the 
FECA,  as  amended.  Those  before  January  1 
will  be  presumed  not  to  be  candidate-related. 
The  Commission’s  conclusions  may  be  re¬ 
butted  upon  a  showing,  inter  alia,  that  the 
solicitations  for  the  party  event,  or  the  set¬ 
ting  of  the  event,  or  the  remarks  made  by 
candidates  who  were  Invited  to  attend  were 
"for  the  piui>oee  of  Influencing  the  nomina¬ 
tion  for  election,  or  election,  of  [that  candi- 
date(s)]  to  Federal  crfflce.”  (See  2  U.S.C. 
431  (c)  and  (f);  18  U.S.C.  591  (e)  and  (f).) 
Moreover,  the  Conunlssion  presumes  that  In 
the  period  prior  to  January  1,  1976,  the 
( Party  J  will  accord  equitable  treatment  of  all 
of  its  *  *  *  candidates. 

The  principles  established  in  AO  1975- 
72  will  apply  to  party-building  sqipear- 
ances  by  Labor  Party  candidates.  Al¬ 
though  there  is  a  distinction  between 
the  Republican  National  Committee  and 
the  Labor  Party,  in  that  the  former  is  a 
major  party  (as  defined  in  26  U.S.C. 
9002(6)),  while  the  latter  is  neither  a 
majm:  nor  a  minor  party  (as  defined  in 
26  U.S.C.  9002(7) ) ,  the  Commission  does 
not  believe  the  distinction  is  germane  if 
the  presidential  candidate  appearances 
involve  legitimate  piuly  promotional 
events.  The  Act  implicitly  recognizes  the 
importance  of  encouraging  stronger  and 
more  competitive  major,  minor  and  new 
parties  (see  Report  of  Senate  Rules  and 
Administration  Cmnm.  to  accompany  S. 
3044,  No.  93—689,  pp.  7-8) }  Obviously,  if 

'  Within  the  context  of  the  report,  the 
terms  minor  and  new  parties  appear  to  cover 
all  poUUoal  parties  other  than  the  two 
major  parties. 
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the  Labor  Party  is  obliged  to  count  the 
costs  incurred  on  behalf  of  appearances 
by  its  presidential  candidate  at  a  legiti¬ 
mate  party  promotional  event,  this  would 
only  serve  to  weaken  the  party;  it  would 
also  Involve  an  invidious  discrimination 
against  the  Labor  Party. 

This  advisory  opinion  is  issued  on  an 
interim  basis  only  pending  promulgation 
by  the  Commission  of  rules  and  regula¬ 
tions  or  policy  statements  of  general  ap- 
plicabili^. 

Concurring  Opinion  of  Commissioner 
Harris 

Commissioner  Harris,  concurring  hi 
the  result:  I  think  AO  1975-72  is  erron¬ 
eously  decided,  and  as  respects  the  final 
issue  dealt  with  in  this  opinion  concur  in 
the  result  only  to  avoid  discrimination 
against  the  U.S.  Labor  Party, 

Thomas  E.  Harris, 
Commissioner  for  the 
Federal  Election  Commission. 

Advisory  Opinion  1975-124 
status  of  copies  of  federal  election 

REPORTS  FILED  WITH  THE  VARIOUS  SEC¬ 
RETARIES  OF  state;  effect  of  federal 

ELECTLON  LAWS 

This  advisory  opinion  is  rendered  un¬ 
der  2  U.S.C.  437f  in  response  to  a  re¬ 
quest  by  Robert  L.  Brewster.  The  request 
was  published  as  AOR  1975-124  in  the 
Federal  Register  on  December  31,  1975 
(40  FR  60166).  Interested  parties  were 
given  an  opportunity  to  submit  written 
comments.  One  comment  was  received. 

The  request  deals  with  the  status  of 
copies  of  Federal  election  reports  filed 
with  various  Secretaries  of  State,  the 
effect  of  Federal  election  laws  on  Florida 
election  laws,  and  the  use  of  volunteer 
workers  who  receive  U.S.  Social  Security 
funds. 

Mr.  Brewster  first  inquired  whether  it 
is  illegal  for  anyone  to  use  for  political 
fundraising  purposes  the  information 
contained  in  the  campaign  contribution 
reports  submitted  by  various  candidates 
for  public  office  and  filed  with  the  var¬ 
ious  Secretaries  of  State  pursuant  to  2 
UB.C.  439.  Section  438(a)  (4)  of  Title  2, 
United  States  (Dode  as  follows: 

It  shall  be  the  duty  of  the  Federal  Election 
Commission  to  make  the  r^>orts  and  state¬ 
ments  filed  with  It  available  for  public  in¬ 
spection  and  copying  •  •  •  Provided,  that 
any  information  celled  from  such  reports 
and  statements  shall  not  be  sold  or  utilized 
by  any  person  for  the  purpose  of  soliciting 
contributions  or  for  any  commercial  pur¬ 
pose. 

The  Commission  concludes  that  the 
quoted  language  prohibits  across-the- 
board  the  solicitation  of  contributions 
by  utilizing  information  copied  from 
campaign  reports  and  statements.  It 
matters  not  whether  such  reports  smd 
statements  are  those  maintained  by  the 
Federal  Election  Commission  or  those 
maintained  by  State  officials.  The  fore¬ 
going  conclusion  is  supported  by  the  fact 


that  the  information  filed  with  the  Sec¬ 
retaries  of  State  itself  is  in  the  form  of 
a  “copy”  of  the  docum^ts  required  to  be 
filed  with  the  Commission,  the  Secretary 
of  the  Senate,  or  the  Clerk  of  the  House. 

2  U.S.C.  439(a) .  By  its  own  nature,  there¬ 
fore,  the  information  contained  in  the 
State-filed  documents  is  within  the  scope 
of  2  U.S.C.  438(a).  To  otherwise  allow 
such  use  of  that  information  merdy  be¬ 
cause  it  is  copied  from  reports  main¬ 
tained  by  State  officials  would  clearly 
circumvent  the  purpose  of  the  law. 

The  Freedom  of  Information  Act  would 
not  affect  the  restriction  on  the  use  of 
information  contained  in  campaign  re¬ 
ports  and  statements  simidy  because  such 
information  is  made  public.  Nor  would 
State  laws  affect  Uie  Federal  prohibition 
of  the  use  of  that  information.  (See 
below.) 

It  was  inquired  whether  it  Is  legal  to 
use  for  fundraising  purposes  the  AliHia- 
betical  Listing  of  1972  Presidential  Camr 
paign  Receipts  published  by  the  Cxeneral 
Accoimting  Office  in  1973.  The  informa¬ 
tion  contained  in  that  listing  was  ob¬ 
tained  from  the  reports  of  rece^ts  and 
expenditures  filed  with  the  Office  of  Fed- 
er^  Elections  (within  the  General  Ac¬ 
counting  Office)  pursuant  to  sections 
303(a)  and  304(a)  of  the  Federal  Elec¬ 
tion  Campaign  Act  of  1971.  Sectiem  308 

(a)  (4)  of  that  Act  (2  U.S.C.  438(a)  (4) ) 
prohibited  the  use  of  such  Information 
for  soliciting  contributiim  for  cotnm^- 
cial  piu’poses.  The  Federal  Electicm  Cham¬ 
paign  Act  Amendm^ts  of  1974  while 
transferring  the  responsibilities  of  the 
General  Accounting  Office  to  the  Fed¬ 
eral  Election  Commission,  did  not  alter 
the  restrictions  upon  the  use  of  infor¬ 
mation  copied  from  the  records  filed  with 
the  appropriate  authority.  Furthermore, 
the  1974  Amendments  provided  specif¬ 
ically  for  the  transfer  of  cities  of  “all 
appropriate  records,  documents,  mem¬ 
orandums,  and  papers”  from  the  Gen¬ 
eral  Accounting  Office  to  the  Federal 
Election  OommissicHi.  Section  208(a)  of 
the  Federal  Election  Campaign  Act 
Amendments  of  1974  adding  Sectiem  315 

(b)  to  the  1971  Act  (88  Stat.  1263  at 
1286) .  The  intent  of  (hongress  to  retain 
the  restriction  upon  the  use  of  informa¬ 
tion  contained  in  reports  previously  filed 
with  the  General  Accounting  Office,  but 
now  maintained  by  the  CommissiiHi, 
seons  clear.  Chonsequently,  the  Commis¬ 
sion  concludes  that  the  Alphabetical 
Listing  of  1972  Presidential  Campaign 
Receipts  cannot  be  used  in  any  manner 
prohibited  by  2  U.S.C.  438(a)  (4) . 

Mr.  Brewster  inquired  wheth^  a  Fed¬ 
eral  candidate  who  is  required  to  have 
a  committee  (2  U.S.C.  432(f)(1))  must 
also  file  his  own  s^iarate  report.  Ac¬ 
cording  to  2  U.S.C.  434(a)(1),  both 
the  committee  supporting  the  candidate 
and  the  candidate  himself  must  file  a 
report  of  receipts  and  expoiditures.  How¬ 
ever,  in  accordance  with  2  UB.C.  436 
(b)  (1) ,  the  CcHnmission  approved  a  iho- 
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posed  regulation^  which  provides  tor 
waiver  In  certain  Instances  of  the  per¬ 
sonal  duty  of  a  candidate  to  file  reports 
of  receipts  and  expenditures.  The  Com¬ 
mission  may  not  grant  the  waivers  until 
the  Disclosure  Regulatlcms  now  b^me 
Congress  are  approved. 

It  was  also  inquired  whether  It  Is  legal 
to  use  “testimonial  fundraising  lists’’  for 
fvmdralslng  purposes.  Federal  law  tmly 
m^lbits  the  use  for  solicitation  of  con¬ 
tributions  of  infmmation  copied  from 
reports  and  statements  required  to  be 
filed  by  Federal  candidates  and  commit¬ 
tees.  2  U.S.C.  438(a)(4).  A  testimonial 
fundraising  list,  provided  that  it  is  not 
derived  from  or  celled  from  reports  and 
statements  filed  by  candidates  or  com¬ 
mittees,  would  not  be  a  source  of  Infor¬ 
mation  used  to  solicit  contributions 
which  is  prohibited  by  Federal  law. 
Whether  State  law  pn^ibits  the  utiltea- 
thm  of  such  lists  for  fundraising  purposes 
is  a  matt^  to  be  determined  by  Ae  State 
involved. 

Mr.  Brewster  inquired  whether  several 
provisions  of  Florida  law  would  be  nulli¬ 
fied  by  Federal  law.  Qaierally,  the  ex¬ 
tent  to  which  Federal  law  preempts  Statq 
law  is  stated  in  2  UB.C.  453: 

The  provisions  of  (the  Federal  Election  Cam* 
palgn  Act  of  1971,  as  amended),  and  of  rules 
prescribed  under  [the]  Act,  supersede  and 
preempt  any  provision  of  State  law  with  re¬ 
spect  to  election  to  Federal  office. 

In  addition.  Section  104  of  the  Fedo'al 
Ejection  Campaign  Act  Amendments  of 
1974,  Pub.  L.  93-443, 88  Stat.  1263  at  1272, 
states: 

me  previsions  of  Chapter  29  of  title  18, 
United  States  Code,  relating  to  electloits  and 
political  activities,  supersede  and  preempt 
any  provision  of  State  law  with  respect  to 
election  to  Federal  office. 

The  Commission  refers  Mr.  Brewster 
to  Opinion  of  Counsel  (CXI)  1975-14 
which  was  published  in  the  Fcdixai.  Rkg- 
ISTER  (40  FR  3990,  January  27,  1976) .  It 
deals  in  depth  with  the  applicability  of 
the  above  provisions  to  specific  State 
statutes.  1716  Commission,  having  noted 
(X:  1975-14  without  objection,  hereby  re¬ 
fers  all  persons  who  have  inquires  as  to 
whether  a  particular  State  election  stat¬ 
ute  has  been  preempted  by  Federal  law 
to  that  opinion.  The  Commission  notes 
that,  as  in  this  instance,  such  inquiries 
do  not  ordinarily  raise  an  issue  as  to 
whether  “any  specific  transaction  or  ac¬ 
tivity  by  lany  individual  holding  Federal 
office,  any  candidate  for  Federal  office, 
or  any  political  committee  would  consti¬ 
tute  a  violation  of  [chapter  14  of  Title  2. 
United  States  Code],  of  chimter  95  or 
chapter  96  of  the  Internal  Revalue  CMe 
of  1954,  or  sections  608,  610,  611,  613,  614, 


'Section  lOlS  of  the  Pr(^>ooed  Buies  on 
Disclosure  of  Federal  Campaign  Funds  gen¬ 
erally  relieves  a  candidate  of  the  duty  to 
porsonally  file  reports  of  receipts  and  ex¬ 
penditures  if  such  candidate  flies  FBC  Fmm 
2  or  a  letter  and  states  that  he  or  she  will 
transfer  aU  contributions  personally  received 
to  his  at  her  principal  campaign  committee 
and  will  not  commingle  peraonal  and  pc^tl- 
cal  funds,  me  proposed  rules  were  trans¬ 
mitted  to  Congress  on  December  3.  1975. 
Copies  are  available  at  the  Commisshm. 


615.  616,  or  617  of  title  18,  United  States 
Code.”  2  U.SX!,  437f.  Therefore.  Mr. 
Brewster’s  request  will  be  answered  with 
an  opinion  of  counsel  rather  than  in  this 
opinion. 

Finally,  Mr.  Brewster  inquired  whether 
he  may  use  as  “voluntary  workers”  two 
persons  who  receive  UJ3.  Social  Security 
funds.  Section  431(e)(5)(A)  of  Title  2. 
United  States  Code,  and  18  U.S.C.  591(e) 
(5)  (A)  both  provide  that  the  term  “con¬ 
tribution”  does  not  include  “the  value  of 
services  provided  without  compensation 
by  individuals  who  volunteer  a  portion  or 
all  of  their  time  on  behalf  of  a  candidate 
or  political  committee”.  The  receipt  of 
Social  Security  funds  does  not  constitute 
“compmsation”  within  the  meaning  of 
the  preceding  provisions.  If  the  services 
provided  by  the  workers  referred  to  are 
gratuitous  in  nature,  they  need  not  be 
reported  nor  otherwise  treated  as  contri¬ 
butions.  No  other  provision  within  the 
Commissions  purview  appears  to  prevent 
your  use  of  such  volimteer  woiifers.  2 
UJ3.C.  4S7(a)(9).  427f(a).  The  Commls- 
sl(m  notes  that  Mr.  Brewster  indirectly 
refers  to  18  UB.C.  604  pertaining  to  so- 
licitatimi  from  persons  on  relief,  and  42 
UJ3.C.  2943(c)  which  pertains  to  political 
activity  of  Community  Action  Agenciee, 
and  their  officers  and  employees.  These 
particular  statutes  are  not  imder  the 
Jurisdiction  of  the  Commission.  The 
Cmnmission  refers  Mr.  Brewster  to  the 
Justice  Department  for  clarification  of 
the  appllcabilltir  of  these  statutes  to  his 
activities. 

This  advisory  opinion  is  issued  on  an 
interim  basis  pending  promulgation  by 
the  Commission  of  rules  and  regula¬ 
tions  or  policy  statements  of  general 
applicability. 

Aovisort  Opinion  1975-129 

ACCEPTANCE  OF  MAXIMUM  INDIVIDUAL  CON- 

TEIBUnONS  BT  A  NON-MAJOK  POLITICAL 

PASTT 

This  advisory  opinion  is  rendered  im¬ 
der  2  UB.C.  437f  in  response  to  a  request 
submitted  on  behalf  of  the  National 
Committee  of  the  Liberatarian  Party 
(hereinafter  the  LNC)  which  was  pub¬ 
lished  in  the  January  12.  1976,  Federal 
Register  (40  FR  1864) .  Interested  parties 
were  given  an  opportunity  to  submit 
writtoi  comments  relating  to  the  request. 
No  comments  were  received. 

The  LNC  raises  the  question  of 
whether  its  organization,  a  non-maJor 
political  party,  may  accept  unearmarked 
contributions  up  to  the  maximum  indi¬ 
vidual  contribution  limit  of  $25,000  per 
calendar  3^r  under  18  U.S.C.  608(b) 
(3). 

In  AO  1975-4  (40  FR  29793,  July  15. 
1975)  the  Commission  determined  that 
contributions  to  the  Democratic  National 
Committee  (hereinafter  the  DNC)  are 
subject  to  the  $25,000  aggregate  individ¬ 
ual  contribution  limitation,  18  UJ3.C. 
608(b)(3). 

In  AO  1975-74  (40  FR  51353,  Novem¬ 
ber  4,  1975)  the  Commission  noted  that, 
“in  the  event  the  political  committee 
emnes  within  the  scope  of  the  specialized 
definition  set  forth  in  18  UB.C.  608(b) 
(2)  •  •  •  then  all  contributions  to  the 
committee  will  be  construed  as  unear¬ 


marked  [not  directed  to  a  specific  Fed¬ 
eral  candidate]  in  the  absence  of  evi¬ 
dence  to  the  contrary.”  The  Commission 
in  the  same  c^iinlon  further  stated  that, 
“An  organization  which  meets  these  cri¬ 
teria  may  support  a  wide  range  of  can¬ 
didates  and  issues  and  thus  cannot  be 
automatically  viewed  as  a  mere  conduit 
to  the  campaign(s)  of  a  small  group  of 
Federal  candidates.  This  does  not  mean 
that  a  small,  multicandidate  committee, 
which  fully  satisfies  the  criteria  of  sec¬ 
tion  608(b)(2)  can  never  be  construed 
as  earmarking  its  monies  to  a  pcuticular 
Federal  candidate  or  candidates.  How¬ 
ever,  because  such  cases  will  involve 
varying  factual  circumstances  and  will 
not  be  susceptible  to  a  neat  characteri¬ 
zation,  the  Commission  will  deal  with 
them  as  they  arise.”  (40  FR  51354,  No¬ 
vember  4. 1975) 

The  LNC  has  stated  to  the  (Tommission 
that  it  is  a  registered  political  committee 
to  Mthlch  18'  U.S.C.  608(b)(2)  applies; 
that  the  most  substantial  portion  of  the 
contributions  it  receives  are  expected  to 
be  allocated  to  its  operating  costs;  and 
that  it  is  neither  a  principal  campaign 
committee,  nor  a  committee  authorized 
in  writing  to  accept  contributions  on 
behalf  of  any  candidate,  nor  a  single¬ 
candidate  committee.  The  LNC  has 
nominated  Presidential  and  Vice  Presi¬ 
dential  candidates,  and  in  1976  will  run 
at  least  one  hundred  candidates  for  the 
Senate  and  House  of  Representatives  in 
over  thirls  states.  The  LNC  also  repre¬ 
sents  that  it  ffiogages  in  activities  outside 
of  those  which  directly  infiuence  specific 
elections.  The  LNC  supports  voter  regis¬ 
tration  and  “get-out- the- vote”  drives; 
it  provides  speakers,  organizes  volunteer 
workers,  and  publicizes  issues  of  impor¬ 
tance  to  the  party  and  its  adherents.  In 
a  subsequent  communication  to  the  Com¬ 
mission  the  LNC  stated  that  it  is  the  or¬ 
ganization  responsible  for  the  day-to-day 
operation  of  the  Libertarian  Party  at  the 
National  level.  18  U.S.C.  591  (k). 

The  Commission’s  opinions  in  AO 
1975-4  and  AO  1975-74  are  hereby  made 
applicaUe  to  this  request  and.  subject  to 
the  conditions  set  forth  in  those  opinions, 
the  LNC  may  accept  contributions  from 
an  individual  up  to  a  maximum  of 
$25,OO0  in  1975  and  another  $25,000  in 
1976.  See  also  AO  1975-48  (40  FR  55600, 
November  28, 1975) . 

In  answer  to  LNCs  inquiry  as  to  the 
placing  of  unearmarked  $25,000  contri¬ 
butions  in  an  escrow  account,  it  is  the 
Commission’s  opinion  that  18  UB.C.  591 
(e)  includes  within  its  scope  such  an  es¬ 
crow  agreement.  Consequently,  contribu¬ 
tions  escrowed  in  1975  will  be  regarded 
as  made  in  1975  and  will  not  count 
against  the  individual  contributor’s  1976 
limit. 

This  advisory  opinion  is  issued  (m  an 
interim  basis  only  poiding  promulgation 
by  the  Cmnmission  of  rules  and  regula¬ 
tions  or  policy  statements  of  genual 
applicability. 

Dated:  Feinruary  3, 1976. 

Neil  Staebler. 

Vice  Chairman  for  the 
Federal  Election  Commission. 

(FR  Doc.7S-a729  FUed  3-«-7e;8:46  ais) 
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